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INTRODUCTION

In May of 2007, the Controller’s Office released a performance audit on Payment In Lieu of Tax Alternatives.  That audit focused on the impact of tax exempt universities and hospitals on City revenue, residents and services and explored alternatives to direct in lieu of tax payments from these tax-exempt institutions.  


This second part to our original performance audit on Payment In Lieu of Tax Alternatives similarly assesses the impact of major tax exempt cultural organizations and professional sports venues on City revenue and services.  This audit was conducted pursuant to Section 606(c) of the Pittsburgh Home Rule Charter and in accordance with generally accepted government auditing standards (GAGAS).  
OVERVIEW

The proliferation of tax exempt property is a problem that affects Pittsburgh and many other cities. As tax-exempt property increases, city residents and non tax exempt businesses are forced to bear an increased tax burden.  Tax exempt property represents over thirty six (36 %) percent of the total assessed value of city property.  At issue is how to compensate for the ongoing reduction in property tax revenue, the City’s main source of revenue.  

Purely Public Charity Tax Exemption


In Pennsylvania, “institutions of purely public charity” are exempt from taxation.  In 1874, the State Constitution permitted the legislature to exempt “purely public charities” from taxation because churches were the main providers of charitable activities. Over the years, exemptions were extended to other organizations that offered charitable or educational services.  

The growing number of charitable institutions seeking exemption from property tax resulted in challenges by local governments. Because the term “purely public charity” is not defined in the State constitution, exemption challenges by local taxing authorities were decided by the courts. In 1985, the Pennsylvania Supreme Court established five criteria to determine if an entity was a purely public charity (Hospital Utilization Project v. Commonwealth, 487 A.2nd 1306, 1985) (HUP).  Under the HUP test, a non-profit institution qualifies as a purely public charity (“PPC”) if it:

Advances a charitable purpose;

1. Donates or renders gratuitously a substantial portion of its services;

2. Benefits a substantial and indefinite class of persons who are legitimate subjects of charity;

3. Relieves the government of some of its burden;

4. Operates entirely free from private profit motive.


The HUP decision did not put an end to exemption challenges.  Assessment officials and charitable organizations disputed how to apply the five point standard to various exemptions in the county assessment laws.  In an effort to reduce tax exemption challenges, many charitable institutions entered into voluntary Payment In Lieu of Taxes (P.I.L.O.T.) agreements with local governments.  The amount of the payments varied and, while never equal to the amount of lost tax revenue, did help offset the cities’ revenue loss.

To purportedly end the inconsistent application of eligibility standards for charitable exemptions, the State Legislature passed the Institutions of Purely Public Charity Act (IPPCA) in 1997.  The Senate version of IPPCA, Act 55, was signed into law by Governor Ridge on November 26, 1997.  The IPPCA and Act 55 incorporated the five point HUP test but also listed specific ways in which the five criteria could be satisfied. 
Act 55

The Act codified the HUP test and provided quantitative criteria for institutions of purely public charity.  For example, the charitable purpose requirement could be satisfied if the organization is organized and operated primarily to fulfill any one or combination of the following purposes: relief of poverty, advancement and provision of education, advancement of religion, prevention and treatment of disease or injury, including mental retardation and mental disorders, government or municipal purposes or accomplishment of a purpose which is recognized as important and beneficial to the public and which advances social, moral or physical objectives.  
 
The effective result of Act 55, which, according to the City Law Department, was written principally by the Hospital Association of Pennsylvania, was to make it easier for a non-profit to qualify as an “institution of purely public charity” and to become exempt from paying property and sales and use taxes.  The Act resulted in a chilling effect that effectively killed most attempts by political subdivisions to challenge exemption requests.
By making it easier for non-profit organizations to meet the purely public charity (PPC) standard, the State Legislature also removed the incentive for Pittsburgh’s non-profits to enter into voluntary P.I.L.O.T. agreements with the City.  

Like universities and hospitals, cultural organizations are considered purely public charities and are exempt from local property tax. 

Municipal Authority Tax Exemptions


Municipal authorities are quasi-governmental bodies created to finance or operate public works or services without tapping the general taxing powers of the municipality.  Municipal authorities had their beginning in the Great Depression of the 1930’s.  The federal government granted money to states and municipalities for public works construction to stimulate employment and provide needed public facilities.  These grants required matching funds, but many states and municipalities were unable to pay their shares.  A number of states, including Pennsylvania, created authorities with power to borrow outside constitutional debt limits by making use of revenue bonds. 
The State then extended the power to create authorities to municipalities via the Municipalities Authorities Act of 1935.  This Act was replaced in 1945 by the present Municipality Authorities Act which gave authorities greater flexibility in operations and in the type of bonds they could issue.  Municipal authorities have characteristics of private utility corporations and municipalities.  Like municipalities, authorities are exempt from taxation and can acquire property by eminent domain, though most property is acquired by sale.  

The City of Pittsburgh has four separate authorities: the Public Parking Authority, Water and Sewer Authority, Housing Authority and Urban Redevelopment Authority, and two joint authorities with Allegheny County:  the Public Auditorium Authority and the Sports and Exhibition Authority.  A joint authority, as a separate entity created by more than one municipality or unit of government, can provide a specific service for a larger area.  The Allegheny County Sanitary Authority, for example, provides sewage treatment service for over 130 municipalities including the City of Pittsburgh.
One authority that is the focus of this audit, the Sports and Exhibition Authority (SEA) was created in November of 1999 pursuant to the Sports and Exhibition Authority Act (16 P.S. Section 5502-A et seq.).  According to its website, “the SEA is governed by a seven member Board of Directors appointed by both the County of Allegheny and the City of Pittsburgh.  It has been responsible for implementation of the Regional Destination Financing Plan. In addition, the SEA oversees related development projects and owns and/or operates various facilities.”  Its owned facilities include the Convention Center, Heinz Field, PNC Field and Mellon Arena.  

As an instrumentality of the Commonwealth which is immune from taxation, all property owned by the SEA is exempt from property tax.  
SCOPE

The audit scope was expanded to include the 2006 assessed value of the tax-exempt property owned by the City’s major cultural organizations and used by professional sports venues.    
METHODOLOGY

Information was obtained from the Assistant City Treasurer, City Operating Budgets, Purdon’s, the Internet and Allegheny County Property Assessment website.  An Excel database of exempt property owned by the City’s non-profit institutions that was recently created by Controller staff was updated for this report.

OBJECTIVES
1. To determine the City’s property tax revenue loss from tax-exempt land owned by 
       major cultural organizations and used for professional sports venues.

2.   To determine any exclusive benefits given to City residents, if any.
      3.   To make suggestions for alternative in cash and in kind contributions from the 

            City’s tax exempt non-profit organizations.

FINDINGS AND RECOMMENDATIONS

Revenue from the City’s real estate, earned income, parking and business privilege taxes comprise over two thirds (2/3) of total General Fund Revenues.  Real estate taxes are the City’s largest source of General Fund revenue.  Real Estate tax revenues comprised 28.9% of total 2006 General Fund revenue. The General Fund pays for the public safety and public works services that benefit city residents, visitors and workers.  Public Safety services include Police and Fire coverage and Emergency Medical Services.  City Public Works services includes road repair, maintenance and replacement, snow removal, street light and traffic light maintenance as well as all the administrative costs that support these services.

The following table shows the revenue from these four taxes from 2002 through 2006:
TABLE 1
	CITY’S FOUR MAJOR SOURCES 
of TAX REVENUE

	TAX SOURCE
	ACTUAL
2002
	ACTUAL
2003
	ACTUAL
2004
	ACTUAL 2005
	ACTUAL 2006
	% of Total FY 2006  Revenue

	Real Estate Tax
	$121,186,716
	$122,293,807
	$120,139,337
	$128,080,000
	$127,163,000
	28.9%

	Earned Income Tax
	$ 46,977,928
	$ 46,017,581
	$ 45,185,392
	$ 43,238,000
	$ 50,211,000
	11.4%

	Parking 
Tax
	$ 30,943,807
	$ 30,879,444
	$ 44,510,967
	$ 52,186,000
	$ 50,506,000
	11.5%

	Business Privilege Tax
	$ 43,965,485
	$42,573,099
	$ 39,901,622
	$ 13,748,000
	$ 14,678,000
	3.3%

	TOTAL GENERAL FUND REVENUES
	$353,377,050
	$349,327,766
	$354,729,318
	$422,300,000
	$439,500,000
	



Real estate tax is the biggest source of General Fund revenue:
TABLE 2
	REAL ESTATE TAX as a PERCENTAGE 

of the GENERAL FUND

	TAX SOURCE
	ACTUAL
2002
	ACTUAL
2003
	ACTUAL
2004
	ACTUAL 2005
	ACTUAL

2006

	REAL ESTATE TAX
	$121,186,716
	$122,293,807
	$120,139,337
	$128,080,000
	$127,163,000

	TOTAL GENERAL FUND REVENUES
	$353,377,050
	$349,327,766
	$354,729,318
	$422,300,000
	$439,500,000

	% OF TOTAL GF REVENUE
	34.3%
	35%
	33.9%
	30.3%
	28.9%



Tax exempt institutions comprise over 36% of the total assessed value of city property.  It should be noted that this represents a conservative amount because the County sometimes undervalues exempt property since there is no need for accurate assessments for tax purposes.  This practice by the County Assessment office should cease and more accurate values should be posted to their records.

The County often under assesses tax exempt property because there is no need for accurate assessment.  For example, in 2004 the Zoological Society of Pittsburgh purchased a property for $70,000 yet the assessed value on the Allegheny County website is $40,000.
The following table shows the impact of tax exempt property owned by the Sports and Exhibition Authority and selected cultural institutions:
             TABLE 4
City of Pittsburgh
Major Cultural Organizations and Other Tax-Exempt Property Values
Combined Property Tax Loss Table
(based on 2006 tax rates)

  2006 TOTAL     Annual City
  Annual School    Annual County





      Assessed
    Real Estate         Real Estate          Real Estate





     Value  of
      Tax Loss            Tax Loss              Tax Loss





   Tax-exempt
        to City        to School District      to County
Tax-exempt Organization

      Property
    (rate .0108)       (rate .01392)        (rate .00469)_
Sports & Exhibition Authority
   $936,159,800    $10,110,526    $13,031,344     $4,390,589
Public Auditorium Authority

     184,241,100        1,989,804        2,564,636       $ 864,091

Carnegie Institute

   
     166,046,400        1,793,301        2,311,366          778,758

Pittsburgh Symphony Society
   
       36,349,500           392,575           505,985          170,479

Pittsburgh Trust for Cultural Resources    27,013,844           291,750           376,033          126,695
Stadium Authority of Pittsburgh
       18,993,500
205,130
264,390
 89,080
City Theatre Company Inc.

         1,839,700
  19,869
  25,609              8,628
Pittsburgh Filmmakers Inc.

         1,572,000
  16,978
  21,882              7,373

Mattress Factory Ltd.(The)

            438,700               4,738               6,107              2,058
Benedum Claude Worthington Found.           355,200
    3,836
    4,944
   1,666
Pittsburgh Childrens’ Museum
          6,006,500            64,870              83,610           28,170 
Zoological Society of Pittsburgh*

  40,400 
       436
       562
      189


TOTALS:

$1,379,056,644    $14,912,552    $19,196,468     $6,467,775
*The Pittsburgh Zoo facility is owned by the City of Pittsburgh.  The Zoological Society is the non-profit organization that manages the zoo.  The property in the chart is tax-exempt and owned by the Zoological Society.

As the above table indicates, the City’s biggest real estate revenue loss is from

property owned by the Sports & Exhibition and Public Auditorium Authorities.

Carnegie Institute is the cultural institution with the most tax exempt property in the City. 
It should be noted that The Carnegie Library does offer free services to the public.  Some of these services include free internet access on numerous computers at each site location throughout the City and suburbs, DVD and video borrowing, and, of course, book lending.  
RECOMMENDATION No. 1:
The Carnegie Institute should offer City schools a discounted group rate to visit any of their museums or take any of their classes or programs.   It could possibly include free performances for City school groups.  A discounted admission price could also be extended to City of Pittsburgh residents with proof of photo ID.  This would act as an alternative to payment in lieu of taxes. 

Taxes Received


The City’s tax exempt cultural institutions and the SEA do collect wage tax from their City resident employees and parking tax from their parking facilities.  As non-profits, the cultural institutions also are exempt from paying the City’s Business Privilege Tax (BPT) which will be eliminated in 2010 and likewise will be exempt from the BPT’s replacement tax, the Payroll Preparation Tax.  Institutions of purely public charity also are exempt from paying Institutional Service Privilege (ISP) tax. Cultural venues do pay the City’s Amusement Tax which the state legislature cut to 5% due to RAD but, in 2006, Mayor Ravenstahl cut it to 2 ½ %.

Although the SEA property used for professional sports venues is exempt from property tax, the sports teams collect the following City taxes:
Amusement Tax @ 5%



            

Payroll Tax @ 5%




              
Business Privilege Tax @ 1 mill for 2007-2009, ends in 2010
Wage Tax @ 1% on residents of Pittsburgh and non-residents of PA

Facilities Usage Fees @ 3%

Local Services Tax @ $52

How much is actually collected from these sports teams and cultural institutions is unknown.  The auditors requested this information from the City Finance Director and received this reply:

 “Act 50 of 1998, The Taxpayer Bill of Rights, places restrictions on revealing how much an individual taxpayer pays in taxes, be that an individual, partnership or corporation.  Based on your last request I checked with the Law Department to see if the release of this type of information would be permitted.  The answer is no.  Information gained from any tax returns filed with the City is to be used only for tax collection purposes.  The only information that is permitted to be released is summary information which you have access to. Act 50 provides for a penalty of up to $2,500 and/or one year in jail for releasing information.  This is a personal penalty that would be levied on me if I were to release this information.”  


The Sports & Exhibition Authority owns the largest amount of tax-exempt property as shown in Table 4 with the 2006 assessed value at $936,159,800 which includes PNC Park & Heinz Field.  These venues are regional assets that make our City a desirable place to live and work.  The facility sports usage fee collected in 2006 amounted to $2,366,436 and should be around the same amount for 2007. 

City P.I.L.O.T Agreements


Prior to Act 55, the City had P.I.L.O.T agreements with many of the city’s major real estate tax exempt institutions.  Negotiated in the late 1980’s, these agreements of varying terms and conditions provided a predictable revenue source for City budget planning.  After Act 55, the agreements were not renewed which contributed to the City’s financial distress.  In 2004, 102 tax exempt institutions known as the Pittsburgh Public Service Fund pledged $13.5 million in contributions to be paid out over three years, 2005, 2006 and 2007.


A review of the initial voluntary P.I.L.O.T. payments made by the tax exempts with the most tax exempt property shows that these payments, while laudable, were much less than the overall real estate tax loss to the City.


In addition, the Housing Authority has made a modest payment in lieu of taxes to the City.  These payments consisted of the following for 2006 & the first six months of 2007:

HOUSING AUTHORITY P.I.L.O.T.








2006

      2007

NCSC-USA




      $12,000.00
$12,000.00


Forward Housing-Forbes/Shady Apts.
        10,000.00
  10,000.00


Residential Resources




 544.32
  29,017.98


Alequippa Terrace



        40,401.04
  18,339.05






TOTALS:
      $48,875.36
$69,357.03
Pittsburgh Public Service Fund

The Act 47 Recovery Plan anticipated $6 million a year from the city’s nonprofit institutions.  However, the City was given $13.25 million over three years from a consortium of nonprofits called the Pittsburgh Public Service Fund.  This is $4.75 million dollars less that the anticipated amount.  No one “makes up” this deficit.  When there is not enough money, services and personnel are reduced.
The identities of the Pittsburgh Public Service Fund’s 102 members are unknown as is the amount contributed annually by each member.  The Fund has made a general commitment for 2008-2010, but the amount to be contributed annually is as of yet undetermined.
RECOMMENDATION No. 2:

 The City should explore the possibility of getting the Steelers, Pirates and Penguins to agree to participate in the public service fund at some level.  The assessed value of their tax exempt venues (Heinz Field, PNC Park and Mellon Arena) is $710,469,000, and represents a loss of $7,673,065 in City Real Estate tax, $9,889,728 in City School District tax and $3,332,100 in County Real Estate tax each year.

RECOMMENDATION No. 3:

 The City also needs to work out an agreement by which this fund provides more reliable cash flow payments to the City.  Currently, there is no such agreement for timely payments made to the City.  The first quarter payment for 2006 wasn’t received until May 31, 2006.  Similarly, the first quarter payment of $909,290.75 for 2007 was received May 21, 2007.

 As Table 5 denotes below, as of the end of August, the City has only received two payments from the fund.
TABLE 5
	PITTSBURGH PUBLIC SERVICE 
FUND PAYMENTS

	YEAR
	AMOUNT

	2005
	$4,635,141.30

	2006
	$4,813,285.48

	2007
	$1,830,633.71   

	TOTAL
	                   $11,279,060.49


 The best solution to the City’s exempt property tax loss dilemma would be a state reimbursement plan similar to that in Connecticut.  Such a program would be of benefit to all Commonwealth cities with tax exempt property, not just Pittsburgh.  A formula for annual reimbursement would provide needed and predictable revenue for all cities with tax exempt property.

A state funding solution was also endorsed in a recent study (November 2006) by the Central PA Division of the Pennsylvania Economy League that examined the impact of State universities on their host municipalities.  The study concluded that the best solution to diminished real estate revenue from tax exempt institutions would be a combination of a straightforward state funding formula and mandated P.I.L.O.T. negotiations at a local or regional level.


The need for state funding soon may become more crucial.  If the courts uphold Allegheny County’s 2002 assessment freeze, City real estate tax revenue will become stagnant until a new assessment is done.  If tax exempt institutions continue to expand, this stagnation will be compounded by reduced revenue. The loss of $24 million dollars business privilege tax and $15 million annual parking tax in 2010 through state mandated cuts made under Act 47 will further add to the City’s revenue woes. 
RECOMMENDATION No. 4:  

The City and its major sports & cultural nonprofit institutions should partner into lobbying for a statutorily mandated P.I.L.O.T. payment program similar to the one in Connecticut.  Other Commonwealth cities and nonprofits should be asked to join this lobbying effort.  The Hospital Association of Pennsylvania, which was so successful in passing Act 55, should be recruited to use its extensive lobbying power.

Prior to the effective date of any State reimbursement program, the County must accurately assess tax exempt properties. Without accurate assessed values, the City will lose funding if the State of Pennsylvania enacts legislation for tax relief in regards to tax-exempt property.  
RECOMMENDATION No. 5:  

The City simultaneously should try to negotiate a five or ten year voluntary payment agreement with the Pittsburgh Public Service Fund with defined payment dates and payment amounts.  This would provide a dependable revenue stream. Another term of the agreement should be that fund payments will terminate the first year the City receives revenue from a State reimbursement program.
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