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CITY OF PITTSBURGH

DEPARTMENT OF LAW
INTEROFFICE MEMORANDUM

ATTORNEY-CLIENT PRIVILEGED DOCUMENT

TO:              Patrick Dowd, City Councilman

DEPT:   City Council

         Jim Motznik, City Councilman
FROM:        George R. Specter



DEPT:   Law


         City Solicitor

DATE:         May 12, 2008
SUBJECT:  Request for Ethics Opinion Regarding Conflict of Interest 
______________________________________________________________________

FACTS


You have requested an opinion regarding a possible voting conflict in a Standing Committee Council meeting on May 7, 2008.  The bill at issue arose from the events surrounding the approval and subsequent zoning challenge of an advertising sign in Downtown Pittsburgh.


On December 19, 2007, Lamar Advertising was granted Sign Permit No. 07-08817 to construct a 20 by 60 foot L.E.D.
 billboard on the Grant Street Transportation Center, which is under construction at 55 11th Street in Downtown Pittsburgh.  This permit was granted by the Bureau of Building Inspection following the Zoning Administrator, Susan Tymoczko.   Zoning approval was granted by Ms. Tymoczko over-the-counter, despite the fact that the proposed location of the sign is in a zoning district that does not allow off-site advertising.
  


In approving the sign, Ms. Tymoczko reasoned that the new sign would be a reduction of a pre-existing non-conformity because Lamar agreed to take down six (6) old billboards near the proposed location of the new sign.  In 2003, Mayor Tom Murphy approved a similar deal in which thirty-six  (36) old billboards were taken down in exchange for the approval of six (6) new L.E.D. billboards.  


News of the L.E.D. approval appeared in the Pittsburgh Post-Gazette on February 12, 2008.  On February 19, 2008, Councilman Peduto introduced Bill No. 2008-0137, the stated purpose of which was to authorize an independent investigation by City Council into the circumstances of the Lamar sign approval.  On February 20, 2008, City Council voted to hold a post agenda hearing on February 27, 2008 and also to hold a public hearing on March 20, 2008.  Both the public hearing and the post agenda occurred as scheduled.  


City Council requested an opinion from the City Solicitor as to whether the over-the-counter approval of the LED billboard at 55 11th Street was legal.  In an opinion dated April 2, 2008, the Solicitor wrote that the over-the-counter approval of the LED billboard at 55 11th Street contravened the Pittsburgh Zoning Code.  A formal investigation by City Council was never undertaken because Bill No. 2008-0137 was tabled on April 24, 2008 and has not been revisited.


While the above-described events unfolded, the thirty (30) day deadline to appeal the sign’s approval neared.  On March 11, 2008, Councilman Dowd, acting in an individual capacity and as a private citizen, retained attorneys Patricia McGrail and Isobel Storch and filed a protest appeal before the Zoning Board of Adjustment.  On March 12, 2008, President Doug Shields, and Councilmen Bill Peduto, Ricky Burgess and Bruce Kraus (the “Four Members”) retained attorney Hugh McGough and filed an appeal identical to that of Councilman Dowd.  Although the Four Members signed their Complaint as “Councilmen,” the Pittsburgh City Council as a whole had not voted to authorize their appeal or the expenditure of funds to pay Mr. McGough.  Both zoning appeals were eventually consolidated at Zone Case 63 of 2008 (“ZC 63”).


On April 8, 2008, Lamar filed suit in the Court of Common Pleas at GD 08-007180, naming as defendants the Four Members and Councilman Dowd.  Lamar’s Complaint in Equity alleges that, among other things, the defendants colluded to deny Lamar its constitutional rights, to violate the Sunshine Act and to interfere with Lamar’s contractual relations with the Pittsburgh Parking Authority, which owns 55 11th Street.  Members of the City Law Department (John F. Doherty, Lawrence H. Baumiller and Mr. Specter) entered appearances in the matter on behalf of all defendants.  Ms. McGrail and Ms. Storch entered their appearances for Councilman Dowd.  Mr. McGough entered his appearance on behalf of the four members.   


On April 17, 2008, both GD 08-007180 and ZC 63 were settled by a Memorandum of Understanding in which Lamar agreed to allow the City to revoke the zoning approval of the L.E.D. billboard.  Lamar also agreed to follow the proper City approval processes and apply for both a variance from the Zoning Board of Adjustment (”Board”) and for the approval of a Project Development Plan from the Planning Commission.  While only Councilman Dowd, Lamar and the City participated in the Memorandum of Understanding, the revocation of the sign permit effectively extinguished the right of appeal of the four members.  


Mr. Dowd, acting as an individual, must pay the amount billed by Ms. McGrail and Ms.Storch from his personal funds.  Their private fee arrangement is of no moment here.  Mr. McGough submitted an invoice for Eleven Thousand Dollars ($11,000) to his four clients.  However, as stated above, City Council had not authorized the zoning appeal of the sign nor to hire outside counsel with regards to the zoning appeal and Lamar’s lawsuit.  On April 15, 2008, Councilman Shields introduced Bill No. 308 (“Bill 308”) to set aside Eighty Thousand Dollars ($80,000) for the “hiring of outside legal counsel and consultants . . . in connection with various legal matters and certain litigation matters.”  The bill had not been voted upon when Mr. McGough rendered his services and City Council had never authorized the protest appeal filed before the Board.    


At the Standing Committee meeting on Wednesday, May 7, 2008, a divided Council voted preliminarily to amend Bill 308 to pay Mr. McGough’s Eleven Thousand Dollar ($11,000) invoice.  The members of City Council voted as follows:

Ayes: 5 – Ricky Burgess, Darlene Harris, Bruce Kraus, Bill Peduto and Doug Shields

Noes: 2 – Dan Deasy and Jim Motznik

Abstention: 1 – Patrick Dowd

Absent: 1 – Tonya Payne
The vote was therefore affirmatively carried and is scheduled for a final vote on May 13, 2008.

QUESTIONS PRESENTED:

Was the retention of legal services by the Four Members done in their capacity as Council members, or as private citizens?

Were the Four Members prohibited by a conflict of interest from voting on the Motion to Affirmatively Recommend Bill 308?

Will the Four Members be prohibited by a conflict of interest from participating in the final vote on Bill 308?

SHORT ANSWER:


The retention of professional services entered into by the Four Members is not binding on the City of Pittsburgh because it was not authorized by a resolution of City Council as is required by the Pittsburgh Code and Home Rule Charter.  Liability for payment under that contract was therefore incurred by the Four Members in a personal capacity, and Bill 308 was an attempt to have City Council ratify after the fact what is otherwise a personal debt.  


A conflict of interest is defined as “use by a public official…of the authority of his office…for the private pecuniary benefit of himself….”  65 P.S. §1102.  Pittsburgh City Council members are prohibited from voting in matters involving a conflict of interest by the City of Pittsburgh Ethics Act, the City of Pittsburgh Home Rule Charter, the Pennsylvania Public officials Ethics Act, and the Pennsylvania law relating to Public Officers and Employees.  

The law requires a conflicted official to not only recuse himself from voting on a matter, but also to refrain from all discussion and from attempting to influence the vote of another.  The Four Members should therefore have publicly disclosed their conflict of interest
 and abstained from the discussion and preliminary vote at the May 7 Standing Committee hearing.  Their participation in the vote calls into question its legitimacy.  At a minimum, the Four Members should refrain from any further discussion of this matter, and from participation in any further vote.   

APPLICABLE LAW REGARDING MUNICIPAL CONTRACTS:

I.  Home Rule Charter, Sections 310, 313, 314 and 316

§ 310.  POWERS OF COUNCIL.

Council shall have the following additional powers:

a.   to employ or retain its own staff and consultants including a city clerk and an attorney qualified to practice law before the Supreme Court of Pennsylvania, who may act as legal advisor to council, and may represent council as a body in legal proceedings. Council's attorney shall not represent the City as a municipal corporation in any legal proceeding.
§313.  PUBLIC MEETINGS

Council and its committees shall exercise its powers only at meetings which shall be open to public attendance.
§314  ROLL CALL VOTES

All final action in adopting legislation shall be by roll call vote, and the vote of each member of council shall be entered in the minutes of the meeting.

§316  LEGISLATION

Council may legislate by ordinance or resolution.  Ordinances shall deal with general rules of continuing effect.  Resolutions shall deal with specific matters such as authorization of contracts, salaries, appropriations and budget transfers.
II. The Pittsburgh City Code, Sections 161.02 and 161.09
§161.02 COMPETITIVE BIDDING; EXCEPTIONS.

(a)  All contracts shall be awarded to the lowest responsible bidder pursuant to competitive bidding except:



(6) Those for personal or professional services. 
§161.09  EXECUTING CONTRACTS EXCEEDING THE COUNCILMANIC AMOUNT; COUNTERSIGNATURE AND ACCOUNTS.


Contracts involving an amount in excess of the Councilmanic amount shall be in writing and shall be executed in the name of the City by the director of the appropriate department and by the Director of the Department of Finance.  The contracts shall be approved as to form by the City Solicitor and shall contain a certified copy of the authorizing resolution or a reference to the number and approval date thereof.  The contracts shall be countersigned by the City Controller who shall designate thereon the account to which each contract is charged, and shall number the contract in the order of its date.  No contract shall be payable from any other account than that designated thereon, nor shall any contract become effective until the countersignature and account designation have been accomplished.

APPLICABLE LAW REGARDING CONFLICTS OF INTEREST:


The City of Pittsburgh Code of Conduct (Chapter 197 of the Code of Ordinances) incorporates provisions from three sources:  the Pittsburgh City Charter, the Pittsburgh Code of Ordinances, and the Pennsylvania Public Official and Employees Ethics Law (the “State Ethics Act”).  More specifically, the Code of Conduct includes: Sections 2, 3, and 4 of the State Ethics Act, 65 P.S. Section 1101 et seq., and Sections 161.17 and Chapter 197 of the City Code and Sections 308, 705, 706, and 807.5 of the Home Rule Charter.  

I.  Home Rule Charter:  Section 308

§ 308.  PROHIBITIONS.

Members of Council shall not:

(a) Hold any office, position or employment in any corporation holding or applying for franchises from the City;

(b) Have a personal or private interest in any legislation proposed or pending before Council, unless they;

(1) Disclose the fact to Council; and

(2) Refrain from voting or participating in the discussion of the matter;

(c) Hold any other office, position or employment in the government of the United States, the Commonwealth of Pennsylvania, the City of Pittsburgh or Allegheny County; except,

(1) Officer or member in the federal reserve;

(2) Officer or member in the National Guard of Pennsylvania, or

(3) Member of an authority as limited by Section 220.

Members of Council who violate any of the above provisions shall immediately forfeit their office.
II. State Ethics Act:  Section 1102 (Definitions) 

      and Section 1103 (Restricted Activities)
Section 1102:  DEFINITIONS
"Conflict" or "conflict of interest." Use by a public official or public employee of the authority of his office or employment or any confidential information received through his holding public office or employment for the private pecuniary benefit of himself, a member of his immediate family or a business with which he or a member of his immediate family is associated. The term does not include an action having a de minimis economic impact or which affects to the same degree a class consisting of the general public or a subclass consisting of an industry, occupation or other group which includes the public official or public employee, a member of his immediate family or a business with which he or a member of his immediate family is associated.

“Public official.”  Any person elected by the public or elected or appointed by a governmental body, or an appointed official in the Executive, Legislative or Judicial Branch of the State or any political subdivision thereof, provided that it shall not include members of advisory boards that have no authority to expend public funds other than reimbursement for personal expense, or to otherwise exercise the power of the State or any political subdivision thereof. 
Section 1103 RESTRICTED ACTIVITIES  

(a) Conflict of interest.--No public official or public employee shall engage in conduct that constitutes a conflict of interest
(j) Voting conflict.--Where voting conflicts are not otherwise addressed by the Constitution of Pennsylvania or by any law, rule, regulation, order or ordinance, the following procedure shall be employed. Any public official or public employee who in the discharge of his official duties would be required to vote on a matter that would result in a conflict of interest shall abstain from voting and, prior to the vote being taken, publicly announce and disclose the nature of his interest as a public record in a written memorandum filed with the person responsible for recording the minutes of the meeting at which the vote is taken, provided that whenever a governing body would be unable to take any action on a matter before it because the number of members of the body required to abstain from voting under the provisions of this section makes the majority or other legally required vote of approval unattainable, then such members shall be permitted to vote if disclosures are made as otherwise provided herein. In the case of a three-member governing body of a political subdivision, where one member has abstained from voting as a result of a conflict of interest and the remaining two members of the governing body have cast opposing votes, the member who has abstained shall be permitted to vote to break the tie vote if disclosure is made as otherwise provided herein.


III.   Code of Conduct:  Sections 197.02(f); 197.03
Section 197.02 (DEFINITIONS)

(f) Influence.  The proposal of, the voting on or the participation in any legislative discussion of or attempt to influence the course of any proposed legislation of the city; the participation in the selection, award or administration, other than of a ministerial nature, of any contract, benefit or award to which the city is a party or which is supported by any public funds administered by the city; participation in any matter involving, other than on a ministerial basis, the inspection, regulation, licensing or auditing of an entity by or as required by the city.

197.03 CONFLICT OF INTEREST.
(a) No public official or public employee shall exert influence with respect to property or a business with which he/she or a member of his/her direct family is associated.

(b) Voting conflicts which may arise for members of Council or members of boards or commissions shall be resolved in the manner provided for in the State Statute and the Charter. Any other public official or public employee for which there exists a conflict of interest with respect to proposed action of Council or any city board or commission and who in the discharge of his official duties would be required to participate in discussions or give an official opinion or recommendation to Council, the board or the commission, shall disclose on the record of Council, the board or the commission the nature and extent of such interest.

DISCUSSION:

A. 
 The contract for legal representation of Council President Shields, and Councilmen Peduto, Burgess and Kraus by Attorney Hugh McGough was never authorized by a majority vote of Council.  This contract is therefore a personal contract not binding upon the City of Pittsburgh.  

The stated purpose of the Four Members in participating in ZC 63 was to protect the applicable provisions of the Zoning Code; and in defending Civil Action GD 08-007180 was to defend themselves against the allegations made by Lamar Advertising.  However, individual council members do not have the authority to make decisions on behalf of the City.  This official decision making authority is vested in Council as a whole, and can only be exercised by majority vote.  Thus, in order for the Four Members to participate in this litigation in an official capacity, the Pittsburgh Home Rule Charter and City Code require that certain steps be followed.  Because these processes were not followed, they participated in a personal capacity only, and their legal fees represent a personal debt.

1. City Council never passed an official resolution authorizing the Four Members to file a protest zoning appeal on behalf of the City or Council challenging the approval of the L.E.D. sign.

The Home Rule Charter sets forth the circumstances under which City Council can authorize the City to enter into a contract.  “Council may legislate by ordinance or resolution…Resolutions shall deal with specific matters such as authorization of contracts….” (HRC §316).  Furthermore, “all final action in adopting legislation shall be by roll call vote.”  (HRC §314).  In this instance, the contract between Mr. McGough and the Four Members was never formally authorized, and therefore cannot be considered an act of Council.


Furthermore, the powers of City Council to retain an attorney and to file suit are also set forth in the Home Rule Charter.  Among Council’s powers is the following: 

To employ or retain its own staff and consultants including a city clerk and an attorney qualified to practice law before the Supreme Court of Pennsylvania, who may act as legal advisor to council, and may represent council as a body in legal proceedings. Council's attorney shall not represent the City as a municipal corporation in any legal proceeding.
(HRC §310(a)).  The Home Rule Charter also requires that the powers of Council be exercised only at open meetings.  (HRC §313).  The fact that the retention of an attorney was not voted upon by Council as a whole, and was not decided upon in an open meeting establishes that this action was not taken as an official act of the City, but as a private action of the Four Members.


On the signature page of the protest appeal, the words “President of City Council” appear after Mr. Shields’ signature, and the words “Member of City Council” appear after the signatures of Peduto, Burgess and Kraus.  While this may evidence the intent of the Members to act in an official capacity, since Council did not approve the filing of an appeal, the proffered intent is insufficient to convert the protest appeal into an official act of Council.
2. Circumstances indicate that City contracting procedures were not followed in entering into the contract for legal representation.

The City Code provides that “Every contract relating to City affairs shall be authorized by ordinance or resolution and shall be let in the manner prescribed by City Council.”  (Code, §161.01)  A contract for legal services is considered a contract for “personal or professional services” under the Pittsburgh City Code, and as such is not subject to competitive bidding requirements.  (Code, §161.02(a)(6)).  Although some contractual liabilities are authorized en masse subject only to a “not to exceed” amount, professional service agreements are typically authorized individually and in advance. 

There are many requirements enunciated in the Code for a valid professional services contract, many of which appear to be absent here.  In particular, contracts are to be executed by the Director of the applicable department, and approved as to form by the City Solicitor.  At this point they are forwarded to the Mayor for signature, and then to the Controller for countersignature.  Contracts are mandated to contain the number and effective date of the resolution authorizing that contract.  Tellingly, the Controller is not to sign any contract which fails to contain this information.  (Code, §161.09)

The City Code also mandates a number of standard terms and exhibits in professional services contracts.  These include the Home Rule Charter and liability limit, (Code §161.16(a)), a “debarment affidavit” (§161.22), and a “Statement of Affiliations” (§197.08(c)), among others.  Not having reviewed the contract between Attorney McGough and the four Councilmen, it is not possible for us to determine whether it is in a form acceptable to the City.
B. Because the purpose of Bill No. 2008-0308 was to have the City pay a personal debt incurred by the Four Members in a personal capacity, they suffered from a conflict of interest and should have refrained from the discussion as well as the vote on the Bill. 

The law is clear that a Council member cannot have a personal financial interest in any legislation which comes before him.  Under the Home Rule Charter, the City Ethics Code and also under State law, the Four Members should not have participated in the vote or the discussion.
1.  The Pittsburgh Home Rule Charter

Section 308 of the Home Rule Charter directly and specifically addresses conflicts of interest by Council members.  


Section 308 is clear that Council members cannot have a personal or private interest in any legislation proposed or pending before Council, unless they

· disclose this fact to Council

· refrain from discussion of the matter
· refrain from voting 


The Four Members have a direct financial interest the Bill, and the Charter is specific that the conflict be disclosed, and that they should have refrained from both the discussion and the vote.


Section 308 also mandates that any Council member who violates its provisions shall immediately forfeit their office.  We discuss this onerous penalty later in this opinion.

2.  The Pennsylvania Public Official and Employee Ethics Act.  


Preliminarily we note that Council Members are public officials subject to the Act’s provisions.  

As public officials, Council members are prohibited from engaging in conflicts of interest, 65 P.S. §1103(a).  Conflicts of interest are defined as the “Use by a public official…of the authority of his office or employment…for the private pecuniary benefit of himself….” 65 P.S. §1102.  Clearly, to introduce, discuss and vote on a bill which proposes to reimburse a private debt constitutes use of the authority of office for private pecuniary benefit. Pennsylvania law relating to Municipal and Quasi Municipal Corporations also prohibits conflicts of interest.  55 P.S. §551 provides that “a member who has a personal or private interest in any measure or bill proposed or pending before councils, shall disclose the fact to the branch of which he is a member and shall not vote thereon.  If such interested member shall vote without disclosing his interest in such measure or bill, and the same be carried by his vote, such member shall forfeit his office.”
3.  The City Ethics Code

The City of Pittsburgh Code of Conduct requires that “no public official or public employee shall exert influence with respect to property or a business with which he/she or a member of his/her direct family is associated.”  (Code, §197.03(a)).  “Influence” consists, among other things, of “The proposal of, the voting on or the participation in any legislative discussion of or attempt to influence the course of any proposed legislation of the city.”  (Code, §197.02(f)).  

In the situation at hand, Council President Shields sponsored Bill 308, and together with Councilmen Peduto, Burgess and Kraus participated in the discussion. All four then voted in favor of a the legislation, which directly affected their private pecuniary interests.  Under the Code of Conduct, this is a conflict of interest.

C. There are no extenuating circumstances that enable the four conflicted members of Council to participate in the vote on Bill 308. 

1.  Participation of the conflicted members was not necessary in order to muster a quorum.

Under the Pennsylvania Public Employee Ethics Act, there is a procedure whereby a conflicted official may nevertheless cast a vote.  Where the recusal of a conflicted member would result in the lack of a quorum, Section 1103(j) of the Ethics Act provides that:  

whenever a governing body would be unable to take any action on a matter before it because the number of members of the body required to abstain from voting under the provisions of this section makes the majority or other legally required vote of approval unattainable, then such members shall be permitted to vote if disclosures are made as otherwise provided herein.
Such is not the case here.  In this instance there would be five Council members remaining after the recusal of the four conflicted members.  Neither the absence of Councilwoman Payne from the session on May 7, 2008 or the abstention of Councilman Dowd affects this analysis.  Given the seriousness of this conflict, the proper procedure would have been to wait for Councilwoman Payne to be available.  In any event, the “quorum” exception to voting conflicts applies only when the conflict has been disclosed and the Public official recused.  That is not the case in these circumstances.

2.  Good faith and good cause do not provide a defense to a conflict of interest. 


Even assuming that the Four Members acted with good intentions to correct what they believed to be an erroneous Zoning approval, the requisite vote of Council was not obtained.  Such extenuating circumstances do not remove or ameliorate the conflict of interest.   In Yocabet v. State Ethics Commission, 531 A2d 1371 (Pa. Cmwlth. 1987) a Township Supervisor was found guilty of violating §1103(a) of the State Ethics Act and to reimburse the moneys which he had obtained through the conflict of interest even though the Court noted that he had acted in good faith and without fraudulent intent.  In  Keller v. State Ethics Commission, 869 A.2d 659 (Pa. Cmwlth. 2004), a borough Mayor had a practice of donating to charity any money which he received in return for performing marriage ceremonies.  The fact that he did not retain the money proved to be no defense, however, and he was found to be guilty of a conflict of interest under §1103(a).  
3. It is irrelevant that the vote cast on May 7, 2008 was a preliminary vote.

The Charter prohibits conflicts of interest by a Council member in “any legislation proposed or pending.”  Thus President Shields was conflicted by introduction of the Bill, and all Four Members were conflicted thereafter.
E.  Penalty
The Home Rule Charter spells out a truly draconian penalty for the violation of Section 308, which is that “Members of council who violate any of the above provisions shall immediately forfeit their office.”  Unfortunately, the penalty provision is applicable here insofar as:
· A conflicted party introduced Bill 308

· The Four Members failed to disclose their conflict of interest
· The Four Members participated in the discussion

· The Four Members participated in the vote
The automatic nature of §308’s forfeiture of office penalty provision is in accordance with the forfeiture of office provision in the Second Class City Code, 53 P.S. §22101 et seq.  Regarding the conduct of Council members, the Second Class City Code provides:

Qualifications of members; ineligibility for certain other offices; disclosure of interest in pending measures
…A member who has a personal or private interest in any measure or bill, proposed or pending before the council, shall disclose the fact to the council, and shall not vote thereon, nor take part in any discussion of the same.  Any councilman violating any of the provisions of this section shall thereby forfeit his office.
53 P.S. §22227.  Notwithstanding the clear mandate of the Charter and the statute, it may be that the Pennsylvania Constitution may require some process other than the self executing nature of this penalty.
The State Constitution provides in Article 6, Section 7 that “All civil officers shall hold their offices on the condition that they behave themselves well while in office, and shall be removed on conviction of misbehavior in office or of any infamous crime.”  A conviction of conflict of interest has been held to be an infamous crime which can support an action in quo warranto for the removal of a public official,  Corbett v. Desiderio, 698 A.2d 134, (Pa. Cmwlth. 1997). 
E.  Recommendations

In view of the above circumstances, we recommend that the Four Members:
· Take no further action of any kind regarding Bill 308, and that
· Any future action regarding the Bill be undertaken only by the five non-conflicted members of Council.

We caution that a conflict of interest has already occurred in this matter.  The course urged here will not eradicate the conflict, but it may lessen the likelihood that someone will file an action seeking to invoke the forfeiture provision.
Submitted by:

Kate DeSimone

Assistant City Solicitor
Cc:  George Specter

� L.E.D. is an abbreviation for light-emitting diode, which is a semiconductor that emits light when it is charged with a current.  


� 55 11th Street is located in a Golden Triangle B (“GT-B”) subdistrict.  Off-site advertising is only allowed in Urban Industrial (“UI”), General Industrial (“GI”), Local Neighborhood Commercial (“LNC”) and Urban Neighborhood Commercial (“UNC”) districts.  Code § 922.02.B.  


� Though the circumstances leading up to the request for legal bills were certainly publicly discussed during the course of the Council hearing, this does not constitute a public disclosure under the terms of the applicable Ethics statutes.
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