Writer’s Direct Dial

412-255-2010

November 7, 2003

The Honorable Gene Ricciardi

President

Pittsburgh City Council

510 City-County Building

414 Grant Street

Pittsburgh, PA  15219

Dear President Ricciardi:


You requested a legal opinion relative to the implementation of an Ordinance similar to one that was enacted in Milwaukee, Wisconsin, which would allow the City to assess an additional fine against individuals who have been issued multiple citations over a designated period of time for violating the City Code.  You have proposed that the additional fine cover the City’s cost of Code/law enforcement at the property.  Such additional fine for multiple Code/Statute violations at that property would become a lienable item against the premises. 


In response to your inquiry, please be advised that this Department is of the opinion that an Ordinance that would impose additional fines upon the property owner for the costs associated with Code/law enforcement at the property is legally feasible.  City Council as the governing body of a Home Rule Charter municipality possesses broad powers to enact Ordinances.  Furthermore, it is generally recognized at common law that a property owner can be assessed the cost of abatement of a nuisance, which cost constitutes a lien against the property.

“A municipality which has a home rule charter may exercise any power or perform any function not denied by this Constitution, by its home rule charter or by the General Assembly at any time.”  Pa. Const. art. IX, § 2.  The General Assembly adopted this language in its Home Rule provisions.  A municipality choosing to be governed by Home Rule is granted the power to enact law as follows:

A municipality which has adopted a home rule charter may exercise any powers and perform any function not denied by the Constitution of Pennsylvania, by statute or by its home rule charter. All grants of municipal power to municipalities governed by a home rule charter under this subchapter, whether in the form of specific enumeration or general terms, shall be liberally construed in favor of the municipality.


53 Pa.C.S. § 2961.


The issue may arise whether the City has the power to enact an ordinance that attempts to regulate and impose penalties for violations of state laws.  This may be avoided by classification of repeat offenders as a nuisance. This would leave the City with an ordinance that imposes fines not for violations of state laws, but rather for violations of a nuisance ordinance.


In regard to the City’s police power, it is generally accepted that “an ordinance declaring a thing, activity, use or condition a nuisance … is at least prima facie, if not conclusively, reasonable and valid….”  McQuillin, The Law of Municipal Corporations § 24.82 (3d Ed. 1997).  This stems from the notion that it is a function of the legislature, and not the courts, to reasonably determine what is a nuisance. Id.  Disorderly houses have been declared nuisances in some jurisdictions.  Id. § 24.116.  Furthermore, “[a] nuisance as a criminal offense is the misconduct of the defendant or his unreasonable use of his property with the result that unreasonable annoyance, inconvenience, or injury is caused the public.”  Commonwealth v. MacDonald, 347 A.2d 290, 301 n.22 (1975) (quoting 2 R. Anderson, Wharton's Criminal Law & Procedure, §§ 819, 683-84 (1957).


Further support for the City’s power to declare something a nuisance is seen in the Second Class City Code, where the power is granted “to make regulations to secure the general health of the inhabitants, and to remove and prevent nuisances.”  53 P.S. § 23145.  That the legislature has granted this power to Second Class Cities implies that such enactment is within the bounds of the City’s Home Rule powers.  Furthermore, the City has before exercised this power without challenge. See, e.g., City Code § 609.02 (declaring the growth of weeds and grass a nuisance).


Some concern arises regarding the City’s ability to declare properties a “nuisance per se.” Pennsylvania courts have struck down some such Ordinances.  “The ordinance [must] be phrased in such a way as to require the municipality to affirmatively establish that a nuisance in fact exists.”  Davis v. Commonwealth, 561 A.2d 1339, 1340 (Pa. Commw. 1989).  The Davis decision was based in large part on the Pennsylvania Supreme Court’s decision in Commonwealth v. Hanzlik, 161 A.2d 340 (Pa. 1960).  In Hanzlik, the Court noted that

a township may pass an ordinance prohibiting nuisances. If the enforcement officials of the township thereafter determine that the conduct of a particular business or activity constitutes a nuisance in fact thereby violating the said ordinance, they may, after notice to the owner to voluntarily abate the nuisance and in his default, by the proper procedures and with the necessary safeguards remove said nuisance and collect, by summary proceedings, both the cost of the removal and a penalty provided for in the ordinance.

Hanzlik, 161 A.2d at 342.

Davis further added that “the ordinance [must] be phrased in such a way as to require the municipality to affirmatively establish that a nuisance in fact exists.”  Davis, 561 A.2d at 1340 (quoting Commonwealth v. Sadecky, 398 A.2d 1073, 1075 (1979)) (emphasis added).

The attached Ordinance comports the court’s holdings in Davis and Hanzlik.  The Ordinance is drafted in such a way that any property deemed a nuisance is in fact so.  First, the penalty provided – abatement of costs for police response – requires that some prohibited activity has occurred on the property.  Furthermore, the Ordinance requires, in fact, that at least three prior violations occurred at the property before the property can be deemed a nuisance.  Finally, the Ordinance provides a means by which the property owner can abate the activity prior to the property being deemed a nuisance by the City.  Thus, the Ordinance ensures that any property deemed a nuisance thereunder is deemed so in fact, not necessarily per-se.

Further clarification of the nuisance in fact requirement is seen in Commonwealth v. Sadecky, 398 A.2d 1073 (1979).  In Sadecky, the Commonwealth Court upheld the constitutionality of an ordinance declaring a junkyard a nuisance.  In Sadecky, the defendant did harbor prohibited junk, which brought him within the purview of the statute.  The court then looked to the ordinance’s preamble which stated that junk vehicles create a nuisance and a hazard and danger to the health and welfare of the Borough’s citizens because they are a breeding ground for rodents and an attractive nuisance to children – both of which present a reasonable threat to the public health, safety and welfare.  Sadecky, 398 A.2d at 1075.  The proposed Ordinance does nothing less, and is therefore valid under Sadecky.  In the end, City Council is in essence instructing the Chief of Police to declare properties to be nuisances in fact, based on evidence that the subject properties repeatedly violate state and local law.

Furthermore, an important distinction exists between the foregoing cases and the present Ordinance.  In Hanzlik and Davis, the Court had previously held that the Second Class Township and Borough Codes gave a township the power to prohibit nuisances in fact, but not nuisances per se.  These decisions were thus grounded in the fact that “the municipalities exceeded the authority delegated to them in the enabling statute.”  Kadash v. City of Williamsport, 340 A2d 617, 620 (Pa. Commw. 1975).  The Commonwealth has elected to give Home Rule municipalities broad powers – powers limited only by the Constitution, the Legislature, or the Home Rule Act itself.  To date, no such limitation has been placed on Home Rule municipalities.  Thus, Hanzlik and its progeny are distinguished from the case at hand.

Furthermore, the issue at hand is distinct from the issue raised in Hanzlik and its progeny.  Here we are dealing with illegal conduct, not that which would be legal absent specific circumstances (i.e. nuisance in fact).  Unaltered, Supreme Court precedent recognizes that where dealing with illegal activity

The definition of a nuisance per se … relates to conditions which are bad in themselves and prohibited by law at all times and places, as for instance a house used as a bawdy-house….
  When it is generally known that acts are injurious … it does not require experiments or a demonstration of use to determine whether the result would have an evil effect.

Nesbit. v. Riesenman, 298 Pa. 475, 486 (1930).

Thus, where the Legislature or Constitution have not expressly limited Home Rule municipalities from doing so, the City can in sound discretion declare something a nuisance per se where based on illegal acts.  Furthermore, that the properties at issue in this case are nuisances per se is bolstered by the fact that the legislature has expressly declared the subject offenses illegal.  A nuisance is by definition something that is contrary to the public health, safety and welfare.  Laws are enacted to ensure the public health, safety and welfare.  Thus, where the laws are violated repeatedly on a certain property, that property is contrary to the public health, safety and welfare, and is therefore a nuisance.  As noted, “[m]unicipal power to declare and deal with nuisances clearly extends to those which are nuisances per se….”  McQuillin § 24.63.

Landlord-Tenant Implications


In Pennsylvania, an “owner can be held criminally liable for violations created by the tenant if the owner knowingly allows the premises to be used for a prohibited purpose.”  Commonwealth v. DeLoach, 714 A.2d 483, 486 (Pa. Commw. 1998).  This liability stems from the landowner’s right to seek eviction under a lease.  Id.  In DeLoach,  property owners were issued 530 separate violations of a junkyard ordinance with fines and costs totaling $535,000 for conduct of their tenant. Id. at 485.  In imposing liability, the Court adopted the Restatement (Second) of Torts:


A lessor of land is subject to liability for a nuisance caused by an activity caused upon the land while the lease continues and the lessor continues as owner, if the lessor would be liable if he has carried on the activity himself and at the time of the lease the lessor consents to the activity or knows or has reason to know that it will be carried on, and he then knows or should know that it will necessarily involve or is already causing a nuisance.

Restatement (Second) of Torts § 837 (1990).


Thus, where the Property Owner is notified regarding nuisance activity, criminal or civil liability may be imposed upon him for nuisances created by his tenants.

Uniformity of Taxation Implications


The issue may arise as to whether assessment of fines for services provided would constitute a tax.  Pursuant to Article VIII, Section 1 Uniformity of Taxation clause of the Pennsylvania State Constitution, 

[a]ll taxes shall be uniform, upon the same class of subjects, within the territorial limits of the authority levying the tax, and shall be levied and collected under general laws.
Based on the foregoing analyses, the proposed assessment on property owners for repeat code and statute violations at a property would not be deemed to be the imposition of a tax, as the City has the legal ability to charge the reasonable cost of abatement of an infraction at a property that is deemed to be a nuisance.


Charges assessed to raise money are generally considered taxes, whereas charges that are made primarily to assist regulation are not. See Hager v. City of West Peoria, 84 F.3d 865 (7th Cir. 1996).  “The common distinction is that taxes are revenue-producing measures authorized under the taxing power of government; while licensing fees are regulatory measures intended to cover the cost of administering a regulatory scheme authorized under the police power of government.”  Rizzo v. City of Philadelphia, 668 A.2d 236, 237 (Pa. Commw. 1995).


In Rizzo, citizens challenged the City’s charge for EMS services as an unlawful tax.  The court rejected the challenge, stating that “the EMS charges are reasonable and are lawfully imposed by the City under its police power, which allows the City to adopt regulations necessary to preserve the health, welfare and safety of its residents.”  Rizzo, 668 A.2d at 238.


Furthermore, it is generally recognized that “[a] municipal corporation … may abate a nuisance on private property at the expense of the owner of such, and assess and make the cost a lien against the property.”  McQuillin § 24.79.  Thus, insofar as the City is within the bounds of reasonable use of its police power in enacting the nuisance ordinance, it may assess the costs of abatement against the property owner.  Such costs, imposed under the City’s police power, are not a tax.

Constitutional Analysis of the Ordinance


Aside from challenging the City’s power to enact such an ordinance, it is conceivable that a due-process challenge could arise.  The proposed ordinance would likely survive such an attack.  Where ordinances “involve neither suspect classes nor fundamental rights,” they are analyzed under a "rational basis" standard.  Love v. Borough of Stroudsburg, 597 A.2d 1137, 1139 (Pa. 1991) (citing James v. Southeastern Pennsylvania Transportation Authority, 477 A.2d 1302 (Pa. 1984)).  For an ordinance to survive rational basis analysis, “it need only be directed at the accomplishment of a legitimate governmental interest, and to do so in a manner which is not arbitrary or unreasonable."  Fischer v. Department of Public Welfare, 502 A.2d 114, 123 (Pa. 1985).

City Council enacted the City of Pittsburgh Code of Ordinances in large part to promote the health, safety and general welfare of the public.  To encourage compliance with the Code, Council prescribed penalties, including fines, for violations of many Code sections.  In the case of repeat offenders, the Code as it stands has failed to protect the City’s interests.  It follows that the enactment of further penalties to encourage compliance with City Code also furthers the City’s promotion of the health, safety and general welfare of the public.  Thus, enactment of this ordinance is a reasonable means of promoting the health, safety and general welfare of the public.









Very truly yours,









Jacqueline R. Morrow









City Solicitor

Submitted by:

Shannon F. Barkley

Assistant City Solicitor


Attachment:
Draft of Proposed Ordinance

� Bawdy houses are referred to generally as disorderly houses that have at common law been considered nuisances per se.  See McQuillin § 24.116.  The properties at issue in this Ordinance are those where certain laws – generally relating to public order – are repeatedly broken, or in short disorderly houses.  We therefore are declaring a nuisance something that has long been held as a nuisance.


� In citing the Restatement, the court applied the theory of owner liability based on civil nuisance law.  It is clear that a fine issued pursuant to a citation is a criminal proceeding.  It is less clear, however, whether imposition of fees for police services is criminal or civil in nature.  In any case, Courts have adopted the foregoing theory of owner liability in the civil context as well.  See Luckenbaugh v. Shearer, 37 Pa. D. & C.3d 588, 594-95 (1984).  The Ordinance as drafted expressly provides for notice to the property owner prior to designation of a property as a nuisance.
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